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At the beginning of The Common Law, Oliver Wendell Holmes famously
observed, “The life of the law has not been logic; it has been experi-
ence.”1 Holmes’s parlance is striking, as it asks us to imagine law not
simply as a set of institutional practices, or as a code of impersonal
rules, or as a series of doctrinal commitments, but as a living entity—a
creature with its own lifeblood. Yet once we move from the level of
evocative trope to actual practice, we must recognize that inasmuch as
law “lives,” it does so through the practitioners and subjects who pro-
vide its pulse.2

The essays collected in the present volume are devoted to studying
the persons through whom the law gains its sustenance. Our interest,
however, is not in exploring how the experiences of these actors and
subjects shape the life of the law. Rather, we are interested in consider-
ing the question left unaddressed by Holmes: how the lives of individ-
uals, social groups, and nations are fashioned by their engagement
with the legal. 

Law, we contend, comes alive in and through the lives of persons,
groups, and nations. Law takes shape through the process by which it
molds biography and identity.3 Similarly, lives are formed and given
meaning in and against the law, for law shapes choices, imposes con-
straints, provides opportunities, and serves both as an overt reference
point and as an imaginative/symbolic presence.4

Law, moreover, is present in the way people tell their life stories,
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just as it is shaped by the life stories that find their articulation through
a legal vocabulary. In recent years, legal scholars with political sensi-
bilities as divergent as Stephen Carter and Patricia Williams have
turned to personal narrative to reveal the private pain created by the
need to accommodate a social world forged by the very “successes” of
the rights revolution.5 The turn to personal narrative among legal
scholars has also found its echo in the courtroom; indeed, one conse-
quence of this trend has been the appearance of the “life story” as a con-
trolling trope of the law.6 Whether it be in the area of victim impact
statements in the penalty phase of capital cases,7 or in custody disputes
in family cases,8 or even in matters of federal antitrust law, one finds
ever-increasing attention to the life story in law.9

Yet law’s presence in, and relevance to, the lives of individuals,
groups, and nations is found not just in the stories told in legal venues.
It is also to be found in the daily experiences and self-understandings
never formally given legal articulation. If at times law is fully and force-
fully present, at others, its attendance is elusive and shadowy. For
some, then, law’s presence is deep and continuous; for others, the law
may appear, if at all, only in discrete episodes and events.10 Among
prisoners,11 police officers,12 welfare recipients,13 the law is recogniz-
ably “all over”; it is harder, however, to detect its influence among col-
lege students, gardeners, or middle-class housewives.

Yet even when elusive, the law contributes to the self-understand-
ing and self-fashioning of individuals, groups, and nations. Writing
about the Americans with Disabilities Act, David Engel and Frank
Munger note, “Individual life stories weave in and out of the fabric of
public events and social history. Autobiographical narratives by ordi-
nary people reflect the influence of political change, of cultural trans-
formations—and, at times, of legal innovation.”14 Engel and Munger’s
work illustrates the complex and active ways that individuals use and
reference law as they make life choices and compose their life stories.15

Another example of how law shapes personal and collective biog-
raphy is provided by Carol Greenhouse’s analysis of the Supreme
Court’s decision in Brown v. Board of Education. “Brown’s discourse was
biographical,” Greenhouse writes. “Specifically the Court envisioned
equality as the means of African American children becoming them-
selves, future adults. . . . If Brown defined a canonical life story for chil-
dren of the civil rights era, it also periodized the timetable of the bene-
fits of civil rights in that generation . . . [defining] an iconic life story for
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a particular generation of African Americans.”16 Greenhouse’s account
demonstrates the force of Brown in the lives and life stories of African
Americans, reminding us that law sometimes weaves together the lives
of individuals, groups, and nations. Brown, she contends, “defined a
version of the classic ethnic success story that has been central to the
twentieth-century discourses of the nation.”17

While Engel’s, Munger’s, and Greenhouse’s way of thinking about
law has relevance in a comparative or even global context, it acquires
particular significance in the American scene. Over a century and half
ago Tocqueville noted, “Scarcely any political question arises in the
United States that is not resolved sooner or later into a judicial ques-
tion.”18 Or, as Hendrik Hartog argues, “[T]hroughout American his-
tory law was inescapably, at times overwhelmingly, present. . .”19 And
what was true in the past, is only all the more so today. As one observer
puts it, “[T]he United States has become probably the most law-run and
lawyer-run country in the history of mankind.”20 On the most basic
level, this means that a sizable number of Americans live lives in the
law in the most direct sense—they are legal practitioners, working for
large firms or small practices, for local or federal government, for the
judiciary or the private sector.21 There are over a million lawyers in the
United States today, a staggering number when one considers that the
national workforce numbers some 110 million. Each year our nation’s
law schools produce another fifty thousand lawyers, a number that
roughly corresponds to the total number of lawyers presently at work
in China. 

The numbers, while suggestive, do not capture the full reality.
While it is commonplace to claim that we live in a “litigious society,”22

the thoroughly legalized nature of American society does more than
incline us to bring lawsuits at the drop of a hat.23 Indeed, the litigious
quality of our society is simply a characteristic of a deeper phenome-
non—we live in a legal culture.

If Geertz is correct that culture can be understood as the “webs of
significance” that “man as an animal” spins, then the webs in which
Americans find themselves suspended are quintessentially legal in
nature.24 The codes of law are at once omnipresent and liminal: movies
and television are saturated with images and tales of legality; narra-
tives of the law fill the ranks of the best-sellers’ list;25 the language of
law finds expression in the small print of warnings and disclaimers that
adorn the packaging of our cherished consumer products.26 The culture
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of legality turns the law into a tool of the miraculous and an expression
of a craving for perfect justice.27 To suffer a bodily injury is no longer
seen as a misfortune: inasmuch as it can support a tort claim, it is an
injustice demanding redress. On the other hand, a jury that returns an
unpopular verdict can unleash an outpouring of community outrage
that spills over into violence.28 In a postexistential world, the law serves
as our means of secular salvation. We expect, if not divine justice, then
at least its human variety.29

While the political lives of many Americans are paltry,30 it might
be said that we all live lives in the law. Many of our contacts with the
world of law might seem relatively unobtrusive, yet even these are
telling: upon birth, we are given a legal identity in the form of a Social
Security number. The act of purchasing alcohol or cigarettes requires
that we demonstrate a legal fitness to buy. The use of a credit card teth-
ers us to a nexus of contractual relations. 

What, then, does all this mean? Given the fact that we live in a legal
culture, it may at times be difficult to separate the experiences of the
practitioner of law from those of the legal subject. The practitioner, hav-
ing received notification of an income tax audit, will at times find him-
self acting as a legal subject, while the subject, threatening to sue his
neighbor, will at times act as a practitioner of sorts. Yet even if the terms
of our existence within a culture of law means that the distinction
between practitioner and subject often blurs, most legal scholars view
differently those who dwell in the law professionally from those who
periodically seek out, or find themselves drawn into, law’s ambit.

In the nineteenth century, and well into the early twentieth, it was
commonplace to eulogize a renowned practitioner with the phrase,
“He lived greatly in the law.” The locution suggests more than the mere
notion of inhabiting a physical space—it powerfully conjures what per-
haps could be called an “ontology of law”: the idea that legal practice
constitutes a form of being, offering special opportunities for ethical
flourishing. Today, the act of conjoining legal practice with the notion
of “living greatly” calls forth an altogether different set of associations,
conjuring a life spent on manicured golf greens and tastefully reno-
vated condos. Originally, however, the idea of living in the law was
defended not in terms of its material rewards, but in terms of its bene-
fits to character and community.31

If such an idea sounds vaguely quaint, it finds a robust contempo-
rary defense in the work of Anthony Kronman. In The Lost Lawyer: Fail-
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ing Ideals of the Legal Profession, Kronman offers a passionate defense of
the ideal of the “lawyer-statesman.”32 The concept of the “statesman”
finds its earliest and most influential elaboration in the work of Aristo-
tle, who famously argued that the realm of the political represented
freedom from the terrain of the private, the prepolitical arena of the
household devoted to the satisfaction of our most basic, animalistic
needs. Inasmuch as the realm of the political offers us the opportunity
to participate in the life of the polis through deliberative acts, it makes
possible those gestures of self-rule critical to the fulfillment of our
nature as social beings.33

The political, then, offers unique opportunities for ethical flourish-
ing. In particular, it creates a laboratory for the cultivation of practical
wisdom, “the excellence of the person who deliberates well about per-
sonal or political affairs.”34 Practical wisdom, in turn, is conceived as a
virtue of character, “a dispositional habit shaped by training and edu-
cation.”35 The relationship between virtue of character and civic virtue
is complexly interdependent: the polis needs the statesman with practi-
cal wisdom, at the same time that the political arena creates the very
crucible in which this virtue can be most meaningfully cultivated. 

For Kronman, the insertion of the term lawyer into the statesman
formula both extends and importantly repositions the original Aris-
totelian ideal:

The lawyer-statesman ideal points to a connection between the
virtue of the statesmanship, on the one hand, and the ordinary cir-
cumstances of law practice, on the other, and implies that this basic
human excellence has special meaning for lawyers as a group.36

To appreciate how legal practice, at least classically conceived, requires
and cultivates the interrelated virtues of civic-mindedness and practi-
cal wisdom, it is important to pay closer attention to what Kronman
means by “the ordinary circumstances of law practice.”

Paraphrasing Karl Llewellyn, Kronman identifies three different
“law jobs” at the heart of ordinary practice: judging, counseling, and
advocacy. The judge settles legal disputes from an impartial point of
view. The counselor, by contrast, occupies a more partial position,
helping his clients “identify and control the legal consequences of their
actions.”37 The act of counseling brings the lawyer and his client closely
together; in its pure form, it does not require contact with third parties.
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As Kronman puts it, “When a lawyer is acting as a counselor, he must
of course speak to his client, but need not speak to anyone else on the
client’s behalf.”38 The advocate occupies the most partial position, as he
represents his client’s interests to a third party, be it a judge, opposing
counsel, or administrative agency. 

All three jobs, Kronman insists, enlist and train the virtue of prac-
tical wisdom. Obviously the act of judging provides the least contro-
versial case, as most would agree that the good judge must reason in a
civic-minded fashion, balancing qualities of empathy and detachment.
Yet the counselor and advocate must likewise exercise practical wis-
dom, inasmuch as the lawyer’s role is not simply to identify the most
suitable means for the client to realize his or her goals, but to deliberate
with the client about these goals. To do this, Kronman claims, a lawyer

needs to place himself in the client’s position by provisionally
accepting his ends and then imaginatively considering the conse-
quences of pursuing them, with the same combination of sympa-
thy and detachment the lawyer would employ if he were deliber-
ating on his own account.39

Because legal practice, at least classically conceived, requires and
cultivates the interrelated virtues of civic-mindedness and practical
wisdom, the figure of the lawyer-statesman, Kronman concludes, “may
be said to embody not merely a generalized conception of political
virtue but a distinctive professional ideal.”40 This neo-Aristotelian posi-
tion41 asks us to imagine a life lived in the law—as judge, counselor, or
advocate—in both ontological and ethical terms. Offering the chance to
cultivate prudence and to engage in civic deliberation, these careers
encourage the development of those excellences that lie at the core of a
fully constituted and free human agent.42

Kronman’s argument is, it should be noted, distinctly Burkean: he
views the past nostalgically, finding in the late nineteenth and early
twentieth centuries a golden age of the ideal of the lawyer-statesman.
That this period was also distinguished by odious and elaborate forms
of exclusion, in which legal practice, especially in its more statesmanly
and privileged domain, was largely the work of men of a specific back-
ground and upbringing, Kronman acknowledges; still, he believes the
past offers a more pleasing picture of the possibility of a fully realized
life in the law than does the present. The instrumentalization of legal
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education as evidenced in the rise of law and economics, and the
replacement of the intimate practice with the gigantic and impersonal
firm structured according to principles of corporate organization,43

have, Kronman claims, “led to the degradation of the ideal of the
lawyer-statesman.”44

At the heart of the neo-Aristotelian position thus lies a fundamen-
tal ambivalence about contemporary law: at the same time that legal
practice is freed from the fetters of race, gender, and class to reward the
virtues of character in a more meritocratic fashion, the very social orga-
nization of law marginalizes the value of these traits. This ambivalence,
in turn, generates a tension between the normative and the descriptive:
between the belief that a life in the law should provide unique oppor-
tunities to become an ethically flourishing human agent, and a recogni-
tion that present-day reality leaves these opportunities radically com-
promised.

A very different theory of what it means to live in the law is asso-
ciated with liberal theory. The Aristotelian-republican position, we
have seen, is committed to the belief that visions of the good life are,
and should be, defined through acts of public—that is, legal—delibera-
tion. Liberalism, by contrast, has defended the notion that the law
should remain largely agnostic with respect to visions of the good, and
instead should be dedicated to the articulation and defense of the prin-
ciples and institutions of social justice.45 Given this position, it is possi-
ble to view a life in the law as less dedicated to the realization of the
good than to the pursuit of justice.46

The liberal position thus frames a dramatically different under-
standing of what it means to live a life in the law. Inasmuch as the law
must remain agnostic with respect to the good, legal practice is not, lib-
eralism insists, an arena dedicated to deliberating about ultimate ends
and purposes. Human goals and purposes exist, the liberal claims,
anterior to the deliberative struggles waged in law’s arena, and in this
regard, the law functions more as a tool for the furtherance or frustra-
tion of ultimate ends, and not as a source of clarification about the wis-
dom of these ends. 

Extrapolating from this position, it can be said that a career in the
law is not a particularly fruitful terrain for the cultivation of a richly
embodied subjectivity or ethical sense. Who we are as a person exists
prior to, and independent of, our work as a lawyer. For the liberal, then,
the idea of a living in the law is something of a misplaced metaphor—
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for we do not live in the law; rather, life is altogether elsewhere. The
law merely provides the means of material sustenance such that we can
pursue our private visions of the good elsewhere—in leisure activities,
in the synagogue or church, among friends and family.

The fact that liberalism separates professional role from personal
identity, is, however, more than the mere consequence of the belief that
ultimate purposes exist anterior to the arena of law and politics. Inas-
much as liberalism remains dedicated to the concept of social justice,
the divorce between professional responsibility and personal belief
serves as a critical tool of justice itself. Nowhere is this more apparent
than in the liberal ideology of zealous advocacy that buttresses the
adversarial system of justice.47 Republican legal theorists have long
insisted that the conventional practice of zealous advocacy should be
checked by a “public interest” exception. Before advancing an argu-
ment on behalf of a client, republicans have argued, a lawyer should
pay attention to “history and institutions,” asking whether the larger
public interest is served by such partisan advocacy.48 Many liberals
have attacked this position, questioning whether lawyers are properly
equipped to make such determinations about the public interest.49

More trenchantly, liberals such as Monroe Freedman insist that a
public interest limitation on zealous advocacy would erode our system
of criminal justice by making it difficult for those accused of the most
notorious crimes to secure adequate representation.50 Freedman’s
argument builds on the basic tenants of liberalism, for it observes that a
system of zealous advocacy is predicated on a separation of the profes-
sional and the personal. When we read, for example, that a prominent
criminal defense attorney has volunteered to represent Timothy
McVeigh or Ted Kaczinski, we do not conclude that the attorney sup-
ports the substance of his or her client’s rage against government or
technology. On the contrary, the only substantive belief that we might
impute to the attorney is the thin notion that he or she believes that
every accused is entitled to adequate representation. 

Building in a public interest limitation on zealous advocacy, how-
ever, would dramatically change this equation. With such a limitation,
the formal space between professional commitment and personal belief
would effectively collapse; suddenly, the willingness of an attorney to
represent a particular client could be read as indicative of the attorney’s
substantive support of his client’s actions and beliefs.51 This, in turn,
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could easily result in a state of affairs in which persons accused of polit-
ically or socially sensitive crimes would struggle to secure the aid of
counsel, as the potential advocate might be loathe to be associated with
the accused and his or her alleged conduct. Thus the vigilant preserva-
tion of a formal space between professional obligation and personal
belief is necessary for the protection of our system of criminal justice. 

Granted, some of the most interesting recent contributions to lib-
eral legal theory have attempted to bridge the gap between the com-
munitarian and the classical liberal position. David Luban’s theory of
the “good lawyer,” for example, attempts to bring together the liberal
and neo-Aristotelian position.52 Yet notwithstanding these efforts, the
prevailing liberal ideology of practice, as buttressed by the case method
of legal education, continues to insist that the lawyer furthers the cause
of justice precisely to the degree that he or she lives in the law thinly as
a practitioner and not fully as richly constituted being.

As we have seen, neo-Aristotelian and liberal theories have com-
peted to offer a normatively compelling account of legal practice. As
we shift our focus, however, from the practitioner to the legal subject,
we find less theoretical diversity and richness for the simple reason that
liberal theory, until recently, has powerfully dominated understand-
ings of the legal subject, and that this theory largely lacks a robust pic-
ture of what it means to live a life in the law. This is not to say that clas-
sical liberalism lacks a theory of the legal subject altogether. For liberal
theory, the legal subject is the possessor of a bundle of inviolate rights.
These rights, most liberals would argue, are not created by legal decree.
Rather, the law’s responsibility is to recognize and protect these preex-
isting, foundational rights of persons.53

In this regard, liberalism can be said to have a “thin” conception of
personhood in three separate, though interrelated, ways. First, inas-
much as the individual is conceptualized in terms of the rights that
attach to him or her, the theory lacks a richly embodied vision of
human subjectivity.54 Certainly, the theory is committed to basic
notions of the subject’s capacity to reason and to act as a free agent
(indeed, liberalism is unintelligible absent these assumptions), but the
liberal subject largely remains a being emptied of self. Secondly, insofar
as these rights, as a normative matter, exist antecedent to the political
and legal process, law is not viewed as an arena for the struggle over
the meaning and contours of rights. While the law may provide a
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forum for the fight over the recognition of rights, it is not a crucible for
their deliberative fashioning. 

Thirdly, to the extent that the law must remain agnostic with
respect to the good, and instead must devote itself to the articulation
and defense of principles and institutions of justice, then our “life in the
law” is thin in a final and most crucial sense. As legal subjects, we are
intended to experience the law thinly. The law is not there to guide us
toward ultimate ends or purposes, as it is for the republican and com-
munitarian; it is meant to secure a basic regime of justice such that each
of us can independently pursue his or her own life project. In this
regard, we experience the law strongly only when we violate a basic
principle of justice, such as, for example, Mills’s canonical harm princi-
ple.55 For the liberal, then, the notion of a “life in the law” remains
something of an oxymoron.

In recent years, however, the liberal position has invited stern cri-
tique. Communitarians and civic republicans, for example, have
attacked the hegemony of a discourse of rights—the tendency to trans-
late all struggles over human ends and purposes into an abstract vocab-
ulary of principle.56 This discourse, of course, has been responsible for
numerous constitutional breakthroughs, particularly during the Warren
Court, and specifically in the areas of civil rights law and the articulation
of a jurisprudence of privacy. Yet perhaps it was the very power of the
liberal discourse of rights to reshape American constitutional under-
standings that has most contributed to present critiques. Communitari-
ans insist that because all civic questions—such as, for example,
whether there is speech that our society should not tolerate—are seen
through the filter of abstract rights, we have bartered away the capacity
to deliberate collectively and concretely about our deepest values. 

Law-and-society scholars, by contrast, have critically examined
the real-world operation of the rhetoric of rights.57 Against the vision of
a citizenry empowered with constitutional armor, these scholars have
shown that the rhetoric of rights has done little to empower the most
marginalized of our citizens, persons who remain painfully under-
equipped to deploy the discourse to their advantage.58 These scholars
have drawn attention to the gap between law on the books and law in
practice, revealing the often dramatic discrepancy between the bold
promise of doctrine and the painful shortcomings of reality. 

Perhaps more importantly, a new generation of sociolegal scholars
have emphasized law’s constitutive role in society.59 Strongly influ-
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enced by the work of Michel Foucault and other theorists of postmod-
ernism, these scholars see law less as an instrument for defending
rights and dispensing justice, and more as a force that shapes social
relations and constructs codes of behavior. Contending that social life is
run through with law, these scholars insist that the relevant category
for study is not the external one of causality (as the reference to effects
would suggest) but the internal one of meaning.60 In bold outline, the
constitutive view suggests that law shapes society from the inside out,
by providing the principal categories in terms of which life is made to
seem largely natural, normal, cohesive, and coherent.

These critiques, in turn, have found strong echoes within the legal
academy. Legal feminists, perhaps most prominently Catharine Mac-
Kinnon, have, for example, interrogated the liberal vision of a life out-
side the law. Focusing on the issue of pornography, MacKinnon has
insisted that the alleged neutrality of the law has the real-world conse-
quence of allying the law with the life projects of misogynists and
pornographers.61 The staying of state power is, she argues, an instance
of its exercise. Critical race theorists, writing on the question of racist
speech, have similarly interrogated liberal shibboleths of neutrality.62

These theorists have insisted that the failure of the state to offer legal
cognizance to the harms occasioned by racist speech must be explained
in terms of the law’s refusal to attend to the voice and lives of the mar-
ginalized Other. Thus both legal feminists and critical race theorists
remind us that a life outside the law—one purportedly free from legal
administration and decree is—in fact, a life subordinated to other, per-
haps less salutary, forms of social domination. 

Finally, the influence of Foucault upon the study of organized
legality has prompted other scholars to move beyond showing how
neutrality rationalizes social inequality, to demonstrate how the very
concept of neutrality is predicated on elaborate microtechnologies of
power and control. Although liberalism might stay the overt exercises
of state coercion, it nevertheless is based upon, the Foucauldian insists,
a vast system of governmentality that dictates the terms of, and recu-
perates the existence of, a disciplined citizenry.63 In this respect, the
very notion of a “life outside the law” is merely an expression of the
very ideological apparatus that creates rule-governed subjectivity. All
lives are necessarily and inevitably lives lived in the law.

The essays in this volume expand upon—and imaginatively chal-
lenge—these understandings of what it means to live a life in the law.
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They help map the various ways law enters the lives of individuals,
groups, and nations, at the same time that they contribute to the more
general effort to theorize what a life in the law entails. While they begin
in different locations—some obviously inside the law, some seemingly
removed from it—together they reveal the manifold ways that law
informs lives and life stories. 

Pnina Lahav’s contribution, a study of the Chicago Seven trial, is
the only essay to focus specifically on the classical concern of writers
such as Kronman: on the consequences that legal practice has on the
lives of its practitioners. But instead of locating in legal practice oppor-
tunities for ethical flourishing, Lahav paints a more complex picture,
one that attends to the law’s power to serve as a site for the definition
of a collective group identity. 

The leading protagonists of the notorious Chicago Seven trial
were, Lahav notes, all Jewish: William Kunstler served as the lead
defense attorney; Abbie Hoffman was the most flamboyant and
famous of the defendants, and Judge Julius Hoffman presided over
the controversial proceeding. This, Lahav argues, was not entirely
coincidental as American Jews have long been attracted to careers in
the law and to socially progressive politics.64 On one level, one could
explain this fact by harking back to the talmudic tradition, the way in
which Judaism is organized around the exhaustive interpretation of
legal texts. 

At times, Lahav embraces this argument, insisting that the law
provided a secular terrain upon which Jews could cultivate their reli-
gious values. More interestingly, however, Lahav argues that Ameri-
can Jews found in the law an arena in which their religiosity could be
erased and sublimated. The discourse of liberalism thus provided them
with a powerful vocabulary of assimilationism, fulfilling the dream of
putting the emphasis on the word American in the designation of their
hyphenated identity. Here, then, we find the embrace of legal practice,
and the fight for social justice, as part of the larger project of defining
group identity through an act of liberal erasure.

Sarah Barringer Gordon, by contrast, focuses on the experience not
of the legal practitioner, but on the individual legal subject, in this case,
the defendant in a notorious nineteenth-century infanticide trial. Her
study of the Hester Vaughn trial nevertheless unexpectedly echoes
aspects of Lahav’s essay. Like Lahav, Gordon observes how the process
of translating Vaughn’s life experience into the discourse of liberal
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legality had the consequence of erasing the particulars—and difficul-
ties—of her character. 

Both the trial judge and the liberal suffragists who turned the
Vaughn trial into a cause célèbre transformed a concrete life into an
abstract principle, ultimately turning Vaughn into an overdetermined
signifier, a potent symbol readily enlisted by any legal or political
cause. More disturbingly, Gordon locates in legal discourse, especially
as deployed by the suffragists, the tendency to salvage womanly inno-
cence through a process of denying agency. It was only by turning
Vaughn’s experience into a tale of rape and insanity—a construction
that Gordon insists the facts did not support—that the liberal suffrag-
ists were able to construct a picture of legal innocence for the gendered
legal subject.

The vision of the legal subject as an entity lacking meaningful
agency is also the critical focus of Frank Munger’s contribution. Like
Gordon, Munger is interested in the gendered legal subject: his essay is
a subtle examination of how law constructs the identity of women. But
unlike Gordon, his focus is not on the individual legal subject, but on
women as a social group; and more explicitly than Gordon, Munger
tells a story of class: he is interested in examining “how law becomes
active in the lives of poor women.” As discussed earlier, one conse-
quence of the rights revolution after World War II was a tendency to
describe the lives of poor women in Manichaean terms. On the one
hand, liberal advocates saw rights as tools of empowerment, potent
weapons with which the poor could extract justice from an indifferent,
if not hostile, system. Others, however, saw the discourse of rights as
largely a sham, doing little to confer meaningful agency upon an
underclass of victims. 

Between these irreconcilable pictures of the potent agent and the
hapless victim, Munger sketches a third alternative. Listening closely to
the stories that poor, often black, women tell of their lives, Munger asks
us to see these women as occupying a complex middle ground between
agent and victim, as he explores the strategies by which poor women
resourcefully resist the law’s construction of their dependency. In so
doing, Munger reveals how these women live lives in the law in the
most complicated sense. On the one hand, we encounter an underclass
trapped in cycles of dependency at least partially of the law’s making;
on the other, we meet persons who, contra Kronman’s elite narrative of
legal practice, have learned resourcefully to negotiate the shoals of
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legal administration to protect their moral identity not through but from
the law.65

Like Munger, Vicki Schultz is concerned with the collective iden-
tity of women, and she, too, implicitly offers a critique of Kronman’s
elite narrative of legal practice. Schultz does not locate in legal practice
particularly rich or unique opportunities for ethical flourishing and
self-actualization; rather, she passionately insists that all work can, or
rather, should, offer these opportunities. Yet she specifically challenges
the arguments of feminists who defend the idea of paying mothers for
domestic work. Here her work seems to agree with Munger’s study of
how regimes of welfare contribute to cycles of dependency and
enforced domesticity. 

Interestingly, however, Schultz’s work straddles the liberal and
the communitarian. Like the liberal, she deploys a discourse of rights,
arguing that we all “have a right to a life’s work,” and that such work
is an anchor of good citizenship. Yet like the communitarian, she does
not see work as merely the instrumental means by which the laborer
supports his or her corporation or family; rather, she sees work as the
process through which the individual constitutes him- or herself
through a process of meaningful collaboration within a community.
We are, then, less law’s subjects than “labor’s subjects,” constructed in
large part by the form of our gainful employment. 

Building on the pioneering work of Richard Sennet, Schultz sug-
gests that law, as a tool of social order, requires the stability created by
a society-wide “commitment to work performed over the course of a
life.” In defending her belief that we all have a right to “full and equal
participation in decently paid, life-sustaining work,” Schultz endorses
a number of “universal structural solutions.” These include imagina-
tive, if not utopian, reforms such as the adoption of a reduced work
week, the offering of periodic sabbaticals to all workers, and the cre-
ation of a new ethos of appreciation for service jobs. Here Schultz
explicitly defends the power of law to effect such change, at the same
time that she acknowledges that a remaking of the laws of work will be
both a cause and consequence of a radically redefined understanding
of how we are constituted by what we do.

If the focus of the essays collected in this book has traveled from
the individual in Lahav and Gordon, to the collective in Munger and
Schultz, Annette Wieviorka offers perhaps the most capacious under-
standing of what it means to live in the law. In examining the recent
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trial of Maurice Papon for complicity in crimes against humanity,
Wieviorka reveals how the very identity of a nation can be defined
through juridical and legal acts. Specifically, she shows that the trial
served to reshape a collective understanding of the Vichy period, chal-
lenging the vision of Vichy as a mere puppet regime of the Nazis (an
image, in part, created by an earlier act of juridical theater, the Touvier
trial). Against this prevailing understanding, the Papon trial presented
a picture of Vichy as an administrative entity with its own logic and
agency (and here we hear echoes, albeit on a national level, of Munger’s
study of welfare women). 

On one level, Wieviorka’s essay brings us full circle, returning us
to Lahav’s insight that legal proceedings can serve as shadow trials,
acting out dramas rife with liminal legal meaning. (The trial of the
Chicago Seven was, Lahav notes, filled with references to the Holo-
caust and the Eichmann trial.) On another level, Wieviorka’s study of
Papon, a leading “lawyer-statesman,” offers the most emphatic chal-
lenge to Kronman’s elite theory of legal practice, reminding us that just
as law offers opportunities for ethical flourishing, it creates equally
powerful opportunities for moral abjection. Yet finally, and most dis-
tinctively, Wieviorka’s essay reminds us of the power of the law not
simply to define individual and group subjectivity, but to define the
very character of a nation, and to dictate the terms of the memories and
stories upon which national identity is anchored.66

Taken together, these essays challenge the shibboleths that have
informed liberal, neo-Aristotelian, and communitarian notions of what
it means to live in the law. These challenges, however, eschew a simple
repudiation of the discourse of rights and the tenets of liberal legality.
Certainly they demonstrate the power of the law to define the terms of
personal, collective, and national identity. But they also remind us of
the power of persons, groups, and nations to construct counternarra-
tives, to define a space of accommodation in which we live more cre-
atively in and through the law. 
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